[image: Phoenix logo]NON-DICLOSURE AGREEMENT

THIS AGREEMENT is made the 	day of		


BETWEEN

(1)	Phoenix CRetro Reinsurance Company Limited whose registered office is at Cannon's Court, 22 Victoria Street, Hamilton HM EX, Bermuda (Phoenix CRetro); and

(2)	[		] (Name) whose registered office is at [      		]

(each a Party and together the Parties).


WHEREAS

1.	The Parties are interested in exchanging information and receiving Confidential Information in accordance with the terms of this Agreement with a view to                              [                ]  (Name) participating on the [             ] Syndicate for the [    ] Underwriting Year (Project).


NOW IT IS HEREBY AGREED as follows:

1.	DEFINITIONS

1.1.	For the purposes of this Agreement:

(a)	Confidential Information means all documentation and information of whatever nature relating to the Project which is obtained by the Receiving Party or any of its Associates whether before or after the date of this Agreement and whether obtained or provided orally or in writing or in electronic or any other form arising from or pursuant to discussions with:

	(i)	the disclosing Party or any of its Associates; or

	(ii)	the disclosing Party’s advisers, agents or consultants.

	And also includes (without limitation):

(iii)	documentation, analyses, compilations, pricing information, studies and other material prepared by or on behalf of either Party to the extent that they contain, reflect or are generated from the material referred to in paragraph 1.1(a) of this Agreement, and

(iv)	the contents of this Agreement.

(b)	Associate means, in relation to each Party each of the other members of its Group (whether or not bodies corporate and wherever established) and each of its and their directors, officers, employees, auditors, consultants and advisers;

(c)	Associated company has the meaning given in section 416 of the Income and Corporation Taxes Act 1988;

(d)	Disclosing Party means the Party disclosing the Confidential Information for the purpose of enabling the Receiving Party to evaluate and negotiate its participation in the Project;

(e)	Group means, in relation to a company, its associated companies, subsidiary undertakings and parent undertakings from time to time;

(f)	Permitted Recipients means the Parties and their Associates who are required in the course of their duties to receive and consider the Confidential Information for the purpose of evaluating and negotiating the Parties’; participation in the Project; and

(g)	Receiving Party means the Party to whom the Confidential Information is being disclosed for the purpose of evaluating and negotiating that Party’s participation in the Project;

1.2.	Terms defined in the Companies Act 2006 have, unless the context required otherwise, the same meanings in this Agreement.

1.3.	Terms defined in the recitals bear the meaning given to them in such recitals.

1.4.	Headings and the use of bold type in this Agreement are for convenience only and shall not affect its interpretation.

2.	OBLIGATIONS OF CONFIDENTIALITY

2.1.	In consideration of the Confidential Information being made available, the Receiving Party undertakes to the Disclosing Party that it shall, and shall procure that each of its Associates shall:

(a)	treat and safeguard as private and confidential all the Confidential Information to the same extent as it safeguards its own confidential information;

(b)	not use the Confidential Information for any purpose other than negotiating, evaluating and participating in the Project;

(c)	ensure the secure electronic and physical storage of all Confidential Information that is in electronic or physical form (as the case may be); and

(d)	not at any time, without the prior written consent from Disclosing Party, disclose or reveal the Confidential Information to any person whatsoever save to Permitted Recipients who shall be informed by the Receiving Party of the confidential nature of the Confidential Information and of the requirement to preserve the confidentiality of such information pursuant to this Agreement and for whom the Receiving Party hereby accepts full responsibility in the event that any such person breaches the duties imposed by this Agreement.

3.	EXCEPTIONS

3.1.	The obligations in this Agreement regarding Confidential Information do not apply to:

(a)	Confidential Information which, at the time of its disclosure to the Receiving Party or any of its Associates, is generally available to the public;

(b)	Confidential Information which becomes generally available to the public after such disclosure otherwise than by reason of a breach of any of the undertakings in paragraph 2 of this Agreement;

(c)	Confidential Information which is, at the time of such disclosure and as evidenced by its written records, lawfully already within the Receiving Party’s possession and/or the possession of any of its Associates and capable of use without restriction;

(d)	Confidential Information which is subsequently provided to the Receiving Party or any of its Associates by a person who has not obtained such information from any of the Parties or their Associates provided always that, in any such case, such information was not, as far as the Receiving Party is reasonably aware, obtained illegally or disclosed by any person in breach of any undertaking or duty as to confidentiality whether express or implied; or

(e)	the extent that the Receiving Party or any of its Associates is compelled or required to disclose the Confidential Information by law or by any court or regulatory authority having jurisdiction over them (but, for the avoidance of doubt, only to that extent).

3.2.	If the Receiving Party or any of its Associates becomes compelled to disclose any Confidential Information in the circumstances described in paragraph 3.1(e) of this Agreement, it shall, if permitted to do so, inform the Disclosing Party in writing of such fact or obligation as soon as possible after they are informed of it and, if possible, before any Confidential Information is disclosed, so that (if the Disclosing Party in its absolute discretion shall see fit) a protective order or other appropriate remedy may be sought at the expense of the Disclosing Party.  Subject to being indemnified in respect of its reasonable costs and expenses (and in respect of the reasonable costs and expenses of its Associates) by the Disclosing Party, the Receiving Party agrees to give reasonable assistance (and shall procure that its Associates shall, as appropriate, give reasonable assistance) to the Disclosing Party in any action, which it may reasonably decide to take.

4.	SOLICITATION

	The Parties shall not, and shall procure that each of their Associates shall not, at any time use the Confidential Information to solicit or engage in any project or arrangement having substantially the same purpose or effect as the Project.  Nothing in this Agreement shall prevent any party from negotiating any contract similar in purpose or effect to the Project with any third party.

5.	RETURN OF INFORMATION

5.1	In the event that any Party ceases to be interested in participating in the Project, then upon the Disclosing Party’s written request the Receiving Party shall, and shall procure that each of its Associates shall, within 30 days return to the Disclosing Party, or destroy all copies of the Confidential Information provided by the Disclosing Party.  The Receiving Party and any relevant Associate will each be permitted to retain a copy of the Disclosing Party’s Confidential Information in order to comply with any legal or regulatory requirements or when routine back-up or archival copies have been made by a Party’s information technology systems which are not directly accessible by that Party’s directors, officers, employees or advisers other than those with direct responsibility for the Party’s information technology systems.

5.2	If requested, the Receiving Party will certify in writing the destruction of any material.

6.	NO REPRESENTATIONS OR WARRANTIES

6.1.	No representation or warranty is made or given by the Disclosing Party as to the accuracy or the completeness of the Confidential Information or any other information supplied or as to the reasonableness of any assumptions on which any of it is based, and it is herby agreed that the Disclosing Party shall not have any liability to the Receiving Party or any of its Associates resulting from the use of the confidential Information or any other information supplied, or for any opinions expressed, or for any errors, omissions or mis-statements made.

6.2.	Nothing in paragraph 6.1 shall, however, operate to limit or exclude any liability for fraud.

7.	WAIVER AND VARIATION

7.1.	No failure by any Party in exercising any right, power or remedy provided by law or under this Agreement shall constitute a waiver of such right, power or remedy or any other right, power or remedy or impair such right, power or remedy.  No single or partial exercise of any such right, power or remedy shall preclude or impair any other or further exercise of the same or of any other right, power or remedy provided by law or under this Agreement.

7.2.	Any waiver of any right, power or remedy under this Agreement must be in writing and may be given subject to any conditions thought fit by the grantor.  Unless otherwise expressly stated, any waiver shall be effective only in the instance and for the purpose for which it is given.

7.3.	No variation of the terms of this Agreement shall be of any effect unless agreed in writing and signed by or on behalf of all Parties.


8.	COSTS

	Subject to paragraph 3.2, no party shall be under any obligation to reimburse the other Party or any of its Associates in respect of any costs, expenses, damages or losses incurred in connection with the terms of this Agreement or any negotiations, actions or omission relating to this Agreement or the proposed participation by the Parties in the Project, whether or not such matters lead to a legally binding agreement between the Parties.

9.	THIRD PARTY RIGHTS

	No person, other than the Parties shall derive any benefit or have any right, entitlement or claim in relation to this Agreement by virtue of the Contracts (Rights of Third Parties) Act 1999.

10.	ASSIGNMENT

	The Parties may not assign the benefit of this Agreement whether absolutely or by way of security.

11.	GOVERNING LAW AND JURISDICTION

	This Agreement shall be governed by and construed in accordance with English law.  The courts of law in England shall have exclusive jurisdiction to entertain any dispute arising out of or in connection with this Agreement.

12.	DURATION

	Without prejudice to any other of the Parties’ or their Associates’ rights and obligations in law, and without limitation to paragraph 5, the obligations in this Agreement will continue in relation to an item of Confidential Information for a period of one year from the later of (i) the date of this Agreement and (ii) the date on which that Confidential Information was first disclosed to the Receiving Party.


IN WITNESS WHEREOF this agreement has been signed and delivered for and on behalf of



Signed by _________________________ for
and on behalf of Phoenix CRetro Reinsurance Company Ltd
Date _____________________________




Signed by _________________________ for
[bookmark: _GoBack]and on behalf of [                            ]
Date _____________________________
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